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are still sufficient to provide for bene-
fits at the level determined by the
PBGC, i.e., guaranteed benefits or ben-
efit liabilities. If the plan adminis-
trator finds that the plan is no longer
able to provide for benefits at the level
determined by the PBGC, then para-
graph (b) or (c) of this section, as ap-
propriate, will apply.

(b) Subsequent insufficiency for guar-
anteed benefits. When a plan adminis-
trator finds that a plan is no longer
sufficient for guaranteed benefits, the
plan administrator must promptly no-
tify the PBGC in writing of that fact
and may take no further action to im-
plement the plan termination, pending
the PBGC’s determination and notice
pursuant to paragraph (b)(1) or (b)(2) of
this section.

(1) PBGC concurrence with finding. If
the PBGC concurs with the plan ad-
ministrator’s finding, the distribution
notice will be void, and the PBGC
will—

(i) Issue the plan administrator a no-
tice of inability to determine suffi-
ciency in accordance with §4041.47(b);
and

(ii) Require the plan administrator to
submit a new valuation, certified to by
an enrolled actuary, of the benefit li-
abilities and guaranteed benefits under
the plan, valued in accordance with
§§4044.41 through 4044.57 of this chapter
as of the date of the plan administra-
tor’s notice to the PBGC.

(2) PBGC mnon-concurrence with find-
ing. If the PBGC does not concur with
the plan administrator’s finding, it will
so notify the plan administrator in
writing, and the distribution notice
will remain in effect.

(c) Subsequent insufficiency for benefit
liabilities. When a plan administrator
finds that a plan is sufficient for guar-
anteed benefits but is no longer suffi-
cient for benefit liabilities, the plan
administrator must immediately no-
tify the PBGC in writing of this fact,
but must continue with the distribu-
tion of assets in accordance with
§4041.50.

(d) Finding by PBGC of subsequent in-
sufficiency. In any case in which the
PBGC finds on its own initiative that a
subsequent insufficiency for guaran-
teed benefits has occurred, paragraph
(b)(1) of this section will apply, except

§4041.51

that the guaranteed benefits must be
revalued as of the date of the PBGC’s
finding.

(e) Restrictions upon finding of subse-
quent insufficiency. When the plan ad-
ministrator makes the finding de-
scribed in paragraph (b) of this section
or receives notice that the PBGC has
made the finding described in para-
graph (d) of this section, the plan ad-
ministrator is (except to the extent the
PBGC otherwise directs) subject to the
prohibitions in §4041.42.

§4041.50 Closeout of plan.

If a plan administrator receives a dis-
tribution notice from the PBGC pursu-
ant to §4041.47 and neither the plan ad-
ministrator nor the PBGC makes the
finding described in §4041.49(b) or (d),
the plan administrator must distribute
plan assets in accordance with §4041.28
and file a post-distribution certifi-
cation in accordance with §4041.29, ex-
cept that—

(a) The term ‘‘plan benefits’ is re-
placed with ‘‘title IV benefits’’;

(b) For purposes of applying the dis-
tribution deadline in §4041.28(a)(1)(i),
the phrase ‘‘after the expiration of the
PBGC’s 60-day (or extended) review pe-
riod under §4041.26(a)”’ is replaced with
‘““the day on which the plan adminis-
trator completes the issuance of the
notices of benefit distribution pursuant
to §4041.48(a)’’; and

(c) For purposes of applying the dis-
tribution deadline in §4041.28(a)(1)(ii),
the phrase ‘‘the requirements of
§4041.25(c)”’ is replaced with ‘‘the re-
quirements of §4041.48(d)”’.

§4041.51 Disclosure of information by
plan administrator in distress ter-
mination.

(a) Request for Information—(1) In gen-
eral. If a notice of intent to terminate
under §4041.43 is issued with respect to
a plan, an affected party may make a
request to the plan administrator for
information submitted to PBGC under
sections 4041(a)(2) and 4041(c)(2) of
ERISA and §§4041.43 and 4041.45.

(2) Requirements. A request under
paragraph (a) of this section must:

(i) Be in writing to the plan adminis-
trator;
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(ii) State the name of the plan and
that the request is for information sub-
mitted to PBGC with respect to the ap-
plication for a distress termination of
the plan;

(iii) State the name of the person
making the request for information
and such person’s relationship to the
plan (e.g., plan participant), and that
such relationship meets the definition
of affected party under §4001.2 of this
chapter; and

(iv) Be signed by the person making
the request.

(b) Response by Plan Administrator—(1)
Information. The information that a
plan administrator must provide in re-
sponse to a request under paragraph (a)
of this section includes PBGC Form
600, and any information submitted to
PBGC pursuant to section 4041(c)(2) of
ERISA and §4041.45.

(2) Timing of response. A plan adminis-
trator that receives a request under
paragraph (a) of this section must pro-
vide the information requested not
later than the 15th business day (as de-
fined in §4000.22 of this chapter) after
receipt of the request.

(3) Deferral of due date. If, at the time
the plan administrator receives a re-
quest under paragraph (a) of this sec-
tion, the plan administrator has not
filed a PBGC Form 600, the plan admin-
istrator must provide the information
requested under paragraph (a) not later
than the 15th business day (as defined
in §4000.22 of this chapter) after a
PBGC Form 600 is filed with PBGC.

(4) Supplemental responses. If, at any
time after the later of the receipt of a
request under paragraph (a) of this sec-
tion, or the filing of PBGC Form 600,
the plan administrator submits addi-
tional information to PBGC with re-
spect to the plan termination under
section 4041(c)(2) of ERISA and §4041.45,
the plan administrator must, not later
than the 15th business day (as defined
in §4000.22 of this chapter) after each
additional submission, provide the ad-
ditional information to any affected
party that has made a request under
paragraph (a) of this section.

(5) Confidential information. (i) In re-
sponding to a request under paragraph
(a) of this section, the plan adminis-
trator shall not provide information
that may, directly or indirectly, iden-
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tify an individual participant or bene-
ficiary of the plan.

(ii) A plan administrator that has re-
ceived a request under paragraph (a) of
this section may seek a court order
under which confidential information
described in section 552(b) of title 5,
United States Code—

(A) Will be disclosed only to author-
ized representatives (within the mean-
ing of section 4041(c)(2)(D)(iv) of
ERISA) that agree to ensure the con-
fidentiality of such information, and,

(B) Will not be disclosed to other af-
fected parties.

(6) Reasonable fees. Under section
4041(c)(2)(D)(iii)(II) of ERISA, a plan
administrator may charge a reasonable
fee for any information provided under
this section in other than electronic
form.

[73 FR 68337, Nov. 18, 2008]
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